[image: image1.jpg]KDDJ
MOBILE





Mobile WEB Directory Registration Service Terms & Conditions

(Mobile WEBディレクトリ登録サービス規約)

Chapter 1:  General Provisioning

1. Name and Address of Parties.

1.1. KDDI America, Inc. (“KDDI”):
Address: 825 Third Avenue, 3rd Floor, New York, NY 10022

Telephone Number: (212) 295-1200

Email Address: cp.support@kddimobile.com

1.2. <Please Enter Your Company Name Here>  (“Content Provider”):

Address: <Please Enter Here>
Telephone Number: <Please Enter Here>
Email Address: <Please Enter Here>
2. Application of this Terms & Conditions.

2.1. The terms for the Mobile WEB Directory Registration Service、which is a service that sets up and registers a Content Provider’s web link (the “CP Directory”) on KDDI Mobile Server, as provided by KDDI America, Inc. (“KDDI”), (hereinafter the “Service”) are set forth in this Terms & Conditions (the “Agreement”).

2.2. If Content Provider wants to use the “Mobile WEB Consignment Service,” as defined below, Content Provider must also sign Mobile WEB Consignment Service Terms and Conditions and the Content Provider’s Agreement (jointly hereinafter referred to as the “Paid Content Contracts”) with KDDI. 

2.3. Conflicts and Prevailing Documents. In the event of a conflict with respect to the terms and conditions set forth in this Agreement and Paid Content Contracts, then the terms and conditions set forth in Paid Content Contracts shall govern; provided, however, that, if such Agreement(s) remain silent to the issue in conflict, then the terms and conditions of this Agreement shall govern.

3. Amendments. KDDI may amend, modify or supersede this Agreement. The modified version applies as the conditions of the Service. 

4. Definitions. 

4.1. “Mobile WEB” shall mean the services provided by KDDI for its mobile service subscribers under the service name “Mobile WEB.”

4.2. “Content Provider(s)” shall mean the party that has signed the contract with KDDI for usage of the Service, under the terms & conditions of this Agreement. 

4.3. “Mobile Subscriber” shall mean the subscribers to KDDI’s mobile service, which are subject to KDDI Mobile End-User’s Terms & Conditions. 
4.4. “End User(s)” shall mean the user(s) of Mobile WEB.

4.5. “Device(s)” shall mean the mobile devices that have access and authorization to use Mobile Service as well as the Mobile WEB services.

4.6. “Mobile Service” shall mean the mobile phone service as provided under KDDI’s End-User’s Terms and Conditions.

4.7. “Contents” shall mean any and all information and/or products (including physical and non-physical services and/or goods) that are provided to End Users by Content Providers and/or KDDI, via the CP Directory on the Device(s) when accessing the Mobile WEB. 

4.8. “CP Contents” shall mean Contents provided specifically by the Content Providers.

4.9. “Directory” shall mean a list of Content Provider’s web links on KDDI’s Mobile Server, as seen by the End Users on the Devices, whenever utilizing same for Mobile WEB services.

4.10. “KDDI Mobile Server” shall mean KDDI’s Computer(s) that End User’s Device connects to when using the Mobile WEB services. 

4.11. “CP Server” shall mean the Content Provider’s computer(s) which contains the  CP Contents, that the End User’s Device connects to after the End User selects the Content Provider from the CP Directory.

4.12. “Mobile WEB Consignment Service” shall mean a service provided by KDDI to Content Providers, who wish to provide Paid CP Contents to Mobile Subscribers, in which KDDI acts as a consignee, sells to and charges the Mobile Subscribers for their purchases of CP Contents, and collects all payments from the Mobile Subscribers for same. 

4.13. “Content Charge(s)” shall mean the price of the purchased CP Contents, as informed to the Mobile Subscribers, also refers to the financial responsibility that Mobile Subscribers bear to KDDI upon purchasing the referenced CP Contents. The Content Charges are collected using Mobile WEB Consignment Service.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         

Chapter 2:  Content Provider’s Contents

5. Development of the CP Contents. It shall be Content Provider’s responsibility to at all times develop and update the CP Contents. KDDI will only provide the technical information and documents necessary for the Content Provider to develop and update the CP Contents, on the KDDI designated locations on the Internet. Whenever changes are made to any technical documents, the information found on the most up-to-date version(s) will be considered relevant. 
6. Delivery of CP Contents. 

6.1. When End Users request to access the CP Server through the KDDI Mobile Server, the Content Provider shall deliver the CP Contents to the Devices. The beginning date of the delivery shall be discussed between Content Provider and KDDI, and finally determined by KDDI. 

6.2. Before beginning the delivery of the CP Contents to End Users, Content Provider shall first inform KDDI of the applicable CP Contents, and delivery to the End User may not begin till Content Provider and KDDI both agree that the CP Contents are ready to be provided to End Users.

6.3. KDDI shall have the right to conduct examinations of the CP Contents, at any time, without notifying the Content Provider. 

6.4. If the CP Contents, which are to be provided, are an appropriation of contents created for use on Japanese carrier’s mobile data service(s), including but not limited to EZweb, (hereinafter the “EZweb and Others”), then the incompatibility due to the difference in technical settings (i.e. pictographs installed in EZweb and Others-enabled phones are not displayed, the design of the CP Contents (Content Provider’s website) is distorted due to the limitation of the fonts in the Devices, etc.) shall not be subject to the requirements noted in Section 10.2 unless KDDI requests that the incompatibilities be repaired.

7. Configuration of the CP Directory. Upon KDDI’s approval of the CP Contents, KDDI shall register and configure the CP Contents on the KDDI CP Directory, as found in KDDI’s Mobile Server. The actual display of the CP Directory, such as the listing location, rank and other details of the settings shall be determined by KDDI, at its sole discretion, unless otherwise agreed to in writing by Content Provider and KDDI. 

8. Content Provider’s Duties.

8.1. Whenever providing the CP Contents to End Users, Content Provider shall not conduct itself in any manner and/or take any actions that shall harm the commercial reputation of KDDI and its affiliates, including the parent company, KDDI Corporation (collectively “Affiliates”), and/or provide Contents which may be questionable as they relate to moral and ethical public standards of decency. 

8.2. Content Provider shall continuously and steadily provide all the CP Contents, at its sole expense.

8.3.  Content Providers must maintain, at all times, their contact information (e-mail address or a telephone number), which End Users can utilize to contact Content Providers, regarding the CP Contents related inquiries. Content Providers must make sure that the provided contact information is in an acceptable format, which allows all End Users to readily view and read the contact information from the Devices.

8.4. Content Provider shall never provide the following Contents to any End Users (this includes CP Contents that are provided through any third party): 

(i) Any information and/or description, directly or indirectly related to the Contents, CP Contents or Content Provider, which is false, misleading and/or incorrect;

(ii) Content which entices and/or encourages the End Users to gamble;

(iii) Content that stimulate and/or may stimulate the sexual emotions of youths, which as a result may harm or become harmful to their healthy development;

(iv) Content that encourage or may encourage criminal activities, or Contents that may be harmful to the pubic at large or has the possibility of becoming so;

(v) Content that may harm or offend any particular individuals and/or organizations;

(vi) Content that invade or may invade the right of privacy or publicity of any third party;

(vii) Content that infringe or may infringe any intellectual property rights, including but not limited to copyrights and/or trademarks;

(viii) Content that infringe or may violate any applicable federal, state and local laws, rules and regulations;

(ix) Content that may infringe any public health laws and/or standards of decency;

(x) Content that discriminates or may discriminate, based on any protected classes, including but not limited to race or gender; and

(xi) Content that contravenes or may contravene the rights of any third party.

8.5. Under no circumstances and/or by any means, including but not limited to any media and/or publications, shall Content Provider act as if or create the appearance and/or misunderstanding that KDDI and its Affiliates are providing the CP Contents.

8.6. Under no circumstances and/or by any means, including but not limited to any media and/or publications, shall Content Provider act as though and/or create the misunderstanding that Content Provider is the provider of the services provided by KDDI and its Affiliates.

9. Restrictions of Access. If the connections of the Mobile Service are severely congested, KDDI may, at any time and without prior notice, restrict access to the CP Server. 

10. Relocation and Interruptions of CP Server, etc. If, for whatever reason, Content Provider decides to change its access URL or intends on interrupting access to part of or all of the CP Contents, then Content Provider must inform KDDI in writing at least 10 days in advance. 

11. Intellectual Properties. Content Provider hereby warrants to KDDI that none of the CP Contents shall violate any third party intellectual properties, including but not limited to trademarks, copyrights, and/or any other third party rights. If any claim and/or action is initiated against KDDI and/or its affiliates by any third party, regarding the CP Contents, Content Provider hereby acknowledges and agrees that it shall indemnify KDDI and its affiliates against all such claims and/or actions, including but not limited to reasonable attorney’s fees, and Content Provider will also attempt to settle the claim and/or action at its sole expense.

12. Remedial Measures for CP Contents. Whenever any of the CP Contents require some corrective measures (i.e. Contents that do not follow KDDI’s technical guidelines and/or standards, including but not limited to CP Contents that by their nature require periodic updates, but which Content Provider failed to update accordingly), KDDI shall have the right to request Content Provider to repair and/or modify the CP Contents, at Content Provider’s sole cost and expense, so that the CP Contents shall be in compliance with KDDI’s technical guidelines and/or standards.

13. Customer Support. KDDI will not be responsible for nor shall KDDI respond to any complaints, inquiries or claims regarding the CP Contents, nor will KDDI accept any contact from End Users nor forward same to Content Provider. KDDI will only be responsible for updating the CP Directory found on KDDI Mobile Server.

14. Paid Service. 

14.1. If there are any monetary transactions by and between Content Provider and any End User (hereinafter “Paid Service(s)”), then Content Provider shall transact said Paid Services based on the terms and conditions noted in the Paid Content Contracts, as executed by and between KDDI and Content Provider.

14.2. The Paid Services transacted via the Mobile WEB must be transacted within the territory of the United States, and must follow KDDI’s regulations and guidelines regarding same.

14.3. If KDDI determines that Content Provider is providing Paid Services without utilizing the Mobile WEB Consignment Service, then KDDI shall have the right to remove the Content Provider’s CP Directory from KDDI Mobile Server and terminate this Agreement, without any further liability to Content Provider. 

14.4. Furthermore, if KDDI determines that Content Provider is providing Paid Services without utilizing the Mobile WEB Consignment Service, then Content Provider shall indemnify KDDI from any and all claims regarding the transactions, and Content Provider and End Users shall assume all responsibilities for said transactions.

15. Promotions. Content Provider shall first inform KDDI in advance and requests permission to publicize same, in writing, whenever Content Provider plans to publicize information that relates to the Service and/or KDDI in its promotional materials, advertisements and any other media.

16. Use of Intellectual Properties. By accepting this Agreement Content Provider agrees in advance that KDDI and its affiliates, within the limits set by KDDI, may use Content Provider’s intellectual properties, including but not limited to trademarks, logos, service marks and the product names of the CP Content, and any other names, contact information, as well as, CP Content’s title, summary and such, for any kind of KDDI promotional material, including but not limited to advertisements via newspapers and/or websites.

Chapter 3:  Confidentiality

17. Confidentiality. Neither party shall, without the prior written consent of the other party, disclose to any third party or use for its own benefit or that of a third party, any information disclosed in the process of Agreement and during provisioning of the Service. The obligation contained in this Section 19 shall not apply to information: 

(i) which is now or subsequently becomes readily available to the public otherwise than by breach of this Agreement by the receiving party; 

(ii) which was already in the receiving party’s possession and at its free disposal at the time of disclosure; 

(iii) which is subsequently disclosed to the receiving party free of restrictions on disclosure and use by a third party not acting on behalf of the disclosing party or directly or indirectly bound to the disclosing party by obligations of confidentiality or non-use in relation to such information; 

(iv) which the receiving party is required by any reason of law to disclose (but only to the extent that the receiving party is so required); or 

(v) which is or was independently developed by the receiving party without use, directly or indirectly, of any confidential information.

18. Confidentiality of Customer Information. Regardless of the ways and methods, if Content Provider obtains any of KDDI’s End User/Mobile Subscriber information, including but not limited to information regarding their address, name, phone number, title, bill information and/or anything else that relates to an End User, Mobile Subscriber, applicant or of anyone who was once a End User and/or Mobile Subscriber of KDDI’s Mobile Service and/or KDDI’s Mobile WEB service and/or any of KDDI’s telecommunication related information regarding same (collectively hereinafter referred to as “Customer Information”), Content provider shall not disclose any Customer Information to any third parties, via any manner, both during the term of this Agreement as well as upon termination of this Agreement, and Content Provider shall not use the Customer Information for any purpose other than for the facilitation of the herein noted Service. 
19. Duty to Return. In the event of termination of this Agreement, or when requested by a party, the other party shall promptly delete or remove any and all confidential information and/or Customer Information provided by the requesting party, according to the method chosen by the requesting party. Both parties must inform in writing when the deletion or removal process is complete.
Chapter 4:  Others

20. Non-Assignable Rights and Duties. This Agreement is non-assignable.  Neither party may transfer and/or assign any of the rights and/or duties set forth in this Agreement to a third party or use it as a security for itself or for any third party, unless otherwise agreed to by both parties in writing.
21. Temporary Removal and/or Deletion from the CP Directory. Notwithstanding anything contained herein to the contrary, KDDI may at its sole discretion based on any reason, including but not limited to Content Provider did not abide by Section 10.4 or that Content Provider refused KDDI’s request for a repair and/or change necessitated under Section 14, temporarily terminate access to the CP Server or temporarily delete the CP Directory from KDDI’s Mobile Server.
22. Termination. 
22.1. Both parties may terminate part or all of this Agreement, by informing the other party in writing 30 days in advance. However, if the Content Provider is obligated under any other agreement, including but not limited to a Paid Content Contract and/or any other agreement related to this Service, then the termination of this Agreement will not terminate those other agreements and the Content Provider must follow the terms and conditions of those agreements, regarding termination of same.

22.2. In the event that Content Provider does not, or decides not to conduct a repair or modification, based on KDDI’s request, as defined in Section 14, then KDDI has the right to terminate this Agreement.

23. Indemnification

23.1. It shall be Content Provider’s responsibility to create and provide all CP Contents, at its sole expense. Therefore, KDDI does not provide any warranty and/or guarantee hereunder, especially as it relates to the CP Contents, to Content Provider and/or any third party, including but not limited to any End Users, and Content Provider shall indemnify KDDI, as provided for herein, against any and all claims and/or actions relating to the CP Contents and Content Provider’s responsibilities hereunder.

23.2. KDDI hereby states that the Service will be provided “As Is” and expressly disclaims any and all warranties statutory or otherwise, including but not limited to suitable for a particular purpose and/or merchantability, and that the Service will be provided without interruptions to Content Provider or to any other third parties, including End Users. In addition, KDDI reserves the absolute right, at its sole discretion, to restrict access to the CP Server, temporarily and/or permanently remove and/or delete the CP Directory, and Content Provider hereby acknowledges and agrees with same. Furthermore, the parties hereto hereby agree that KDDI shall not be liable to Content Provider and/or any third-party under any theory of law for such interruptions, restrictions and/or deletions.

23.3. Unless otherwise agreed to in other contracts between Content Provider and KDDI, nothing in this Agreement shall imply and/or require that either party hereto compensate the other for any of the herein noted promises, representations and/or covenants. As such, the only consideration due hereunder, as between KDDI and Content Provider shall be the mutual promises, representations, and covenants set forth herein, the receipt and sufficiency of which are hereby acknowledged. Notwithstanding anything contained herein to the contrary, each party hereto shall be responsible for any and all expenses it incurs to perform its obligations under this Agreement and as such shall not seek any form of reimbursement for same from the other party hereto.

24. Compensations for Damages. Each Party has the right to ask for financial compensation for damages caused by the other party’s breach of the Agreement, if the other party is at fault.
25. Survival. All of the terms and conditions noted in this Agreement, including but not limited to Section 13, Section 18.2, 20, 24, 26, 17 and 31, that by their nature should survive the termination and/or expiration of this Agreement, shall so survive the termination and/or expiration of this Agreement, regardless of the reason for such termination and/or expiration.
26. Governing Law & Dispute Resolution. This Agreement shall be governed by and construed in accordance with the laws of the State of New York, notwithstanding any conflict of law rules that might indicate the applicability of any other jurisdiction’s laws.  Both parties agree that any and all disputes related to this Agreement shall be submitted to binding arbitration by a single arbitrator at the office of the American Arbitration Association (“AAA”) located in New York City, New York.  The arbitration shall be held in accordance with the AAA’s Commercial Arbitration Rules, as may be applicable to the dispute. The cost of the arbitration, including the fees and expenses of the arbitrator(s), shall be shared equally by the parties unless the arbitration award provides otherwise. Each party shall bear the cost of preparing and presenting its case. The arbitrator(s) are not empowered to award damages in excess of compensatory damages and each Party irrevocably waives any damages in excess of compensatory damages. The parties agree to undertake all reasonable steps to expedite the arbitration process. Judgment upon any award rendered by the arbitrator may be entered in any court having jurisdiction.
IN WITNESS WHEREOF, the parties have executed this Agreement the day and year below written.

KDDI America, Inc.
<Company Name Here>
Signature:

Signature:




By: 


By: 




Title:


Title: 



Date:


Date: 
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